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HONORABLE MORRISSTERN, U.S.B.J.

Paintiff-debtor moves for summary judgment in this adversary proceeding, seeking a
determination that motor vehicle "surcharges' levied againgt her by the New Jersey Divison of Motor
Vehicles (“DMV") pursuant to N.J.S.A. 17:29A-35, are dischargeable debts in her Chapter 7
bankruptcy case. Defendant-New Jersey,! waiving any right to sovereign immunity, crossmoves for a
summary judgment declaring the challenged surcharges to be an exception to discharge pursuant to 11

U.S.C. § 523(3)(7) 2

! The named initid defendants were C. Richard Kamin, individudly and in his capacity as
Director of the New Jersey Divison of Motor Vehicles, and John J. Farmer, J., individudly and in his
capacity as Attorney General of New Jersey, now replaced as to the individuas by successorsto the
Sate offices. Plantiff, with leave to file an Amended Complaint, then added the Divison of Motor
Vehicles and the State of New Jersey.

2 Title 11 of the United States Code is hereinafter referred to as the "Code" or "Bankruptcy
Code." Code § 523(a)(7) insofar asit is relevant here provides an exception to discharge for an
individua debtor for "any debt,” asfollows:

(8 A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of thistitle does not discharge an individua debtor from any
debt —

* % %

(7) to the extent such debt isfor afine, pendty, or forfeiture payable
to and for the benefit of a governmentd unit, and is not compensation
for actud pecuniary 10ss, . . .

11 U.S.C. § 523(8)(7).



Thisis amatter within this court's jurisdiction, and is a core proceeding.® For the purposes of
this opinion, the key inquiries center on whether the surcharges at issue are “payable . . . for the benefit
of agovernmenta unit,” and whether the “Market Trangtion Facility” (*“MTF’), successor to the “New
Jersey Automobile Full Insurance Underwriting Association” (“JUA”), is such agovernmentd unit. See
11 U.S.C. § 523(a)(7); N.JS.A. 17:30E-4; and N.J.SA. 17:33B-11. Certain related issues have
been decided in this ditrict in a number of Chapter 7 cases with varying results* Similar issues have

been decided in Chapter 13 cases.®

3 The court has jurisdiction pursuant to 28 U.S.C. § 1334 and the Standing Order of Reference
of the United States Digtrict Court of New Jersey dated July 23, 1984. This matter isa core
proceeding within the meaning of 28 U.S.C. § 157(b)(2)(1).

“Inre Lugo, 94 B.R. 335 (D.N.J.), aff'd, 885 F.3d 602 (3d Cir. 1989) (District Court held
that DMV surcharges imposed for driving while intoxicated, under the pre-1990 amendment text of 11
U.S.C. §523(8)(9), were nondischargeable, though the 11 U.S.C. § 523(a)(7) exception did not apply
because the recipient and benefiting entity, the JUA, was not a* governmenta unit”) (the Court of
Appeds held that the DMV surcharge was a pre-petition debt, not an insurance premium, was civil and
remedid in nature, affirmed Didrict Court asto its finding that surcharge was nondischargesble under
pre-1990 11 U.S.C. § 523(a)(9), but it did not evaluate the application of 11 U.S.C. § 523(a)(7) nor
describe surcharge to be a pendty); In re Kish, 238 B.R. 271 (Bankr. D.N.J. 1999) (* Kish IV") (the
court found that, though DMV surcharges are a pendty, the State did not meet its burden to prove that
they were payable “to and for the benefit of a governmentd unit”); In re Kish, 221 B.R. 118 (Bankr.
D.N.J. 1998) (* Kish 111" (under the Eleventh Amendment test set forth in Christy v. Pennsylvania
Tpk. Comn' n, 54 F.3d 1140, 1144 (3d Cir. 1995), JUA was held to be an arm of the State and
MTF was not); In re Curtin, 206 B.R. 694 (Bankr. D.N.J. 1996) (adopted the holding in In re Kent
that JUA was found to be a governmenta unit and declared that “it islogica to conclude that the
surcharge is for the benefit of agovernmentd unit”’); In re Kent, 190 B.R. 196 (Bankr. D.N.J. 1995)
(formulated a five-part test to determine whether an entity is a governmenta unit and held that DMV
surcharge was a pendty, that JUA and MTF were governmenta units, and that the surcharge was
nondischargeable); In re Graham, 85 B.R. 713 (Bankr. D.N.J. 1988) (DMV surcharge found to be
an additiona insurance premium, but, because it was not a pre-petition debt, was nondischargesble).

®In re Marcucci, 256 B.R. 685 (D.N.J. 2000); Inre Bill, 90 B.R. 651, 652-53 (Bank.
D.N.J. 1988); In re DeBaecke, 91 B.R. 3 (Bankr. D.N.J.,1988); In re Christensen, 95 B.R. 886,
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Summary judgment is appropriate in thiscase. Basic facts are not in dispute; certifications and
documents have been submitted as the immediate record; New Jersey statutory and case law areto be
surveyed in deciding what are basicaly questions of law; and, the many prior related decisonsin this
digtrict provide ample legal and factud background. Triable issues are thus obviated. See Fep. R. Civ.
P. 56 and Fep. R. BANKR. P. 7056.

MRS. PULLEY'SMOTOR VEHICLE
INFRACTIONSSTATUS OF DRIVING PRIVILEGES

Mrs. Pulley, aresident of Jersey City, was involved in an automobile accident on July 15, 1991.
Shortly before, by order of June 21, 1991 of the Jersey City Municipa Court, Mrs. Pulley’sdriver's
license had been suspended based upon unpaid parking violations. At the scene of the accident, Mrs.
Pulley was cited for driving without liability insurance.

She was convicted in Jersey City Municipa Court on September 17, 1991 of driving without
lighility insurance and driving while her license was suspended.® DMV sent plaintiff surcharge bills on
September 1, 1992, on September 1, 1993 and on September 1, 1994.” The State yet again
suspended Mrs. Pulley’ s license both on December 27, 1992 and on October 17, 1993 for failing to

pay these surcharges. Loss of driving privileges is a consequence of default in payment of DMV

892-93 and 898 (Bankr. D.N.J. 1988); In re Adams 106 B.R. 811 (Bankr. D.N.J. 1989); Inre
Burkhardt, 220 B.R. 837, 849-50 (Bankr. D.N.J. 1998); In re Havens, 229 B.R. 613 (Bankr.
D.N.J. 1998); In re DeJesus, 243 B.R. 241 (Bankr. D.N.J. 1999).

®N.J.S.A. 39:6B-2 and N.J.S.A. 39:3-40; see N.JA.C. 13:19-13.1(b).

A Notice of Proposed Judgment, issued pursuant to N.J.S.A. 17:29A-35(b)(2), dated
December 20, 1996, shows that two $500 surcharges (labeled year 1 and year 2) were applied to
plaintiff because she was driving while uninsured & the July 15, 1991 accident (plaintiff’s Exhibit 3.1,
Notice of Proposed Judgment).
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surcharges. NLJSA. 17:29A-35(b)(2) (“If . . . adriver falsto pay asurchargelevied . . . thelicense
of the driver shdl be suspended forthwith until the surchargeispad. . . .").
Paintiff filed a petition in bankruptcy under Chapter 7 on March 24, 1997. Her petition
showed no income for 1994 through 1996, and only $515 per month from Socia Security (“SSI”)
thereafter. Listed unsecured debts totaled over $31,000, including adebt to “NJMV S Auto Ins Sur
& Call” for DMV surcharges in the amount of $1,000, which she divided as $900 priority unsecured
and $100 genera unsecured (the latter apparently representing an earlier applicable ten-percent DMV
adminigrativefeg)® An order discharging the plaintiff from al dischargesble debts was entered on July
7,1997. The bankruptcy case was closed on April 2, 1998.
On December 17, 1997, the State sent Mrs. Pulley aform letter which acknowledged her July
7, 1997 discharge but demanded payment of the surcharge debt, in the claimed amount of $1,429.24.
The letter declared:
The protection of the stay provisons ended with the court’s entry of a
discharge order. Y ou are now required to resume payment of your
surcharge assessment. A bankruptcy court ruling in 1995 determined
that surcharges are non-dischargesble civil pendties.

The “bankruptcy court ruling in 1995” presumably refersto In re Kent.

On February 25, 2000, the Municipa Court of Jersey City rescinded its June 21, 1991

suspension of plaintiff’sdriver’slicense. After the rescisson of this sugpension and debtor’ s attorney’s

8See N.J.S.A. 17:29A-35(b)(2)(compare 1990 and 1996 versions). Presumably, if an
adminidrative fee were retained by DMV, that would disqudify the fee from the exception to discharge
of 11 U.S.C. 8 523(a)(7) asbeing for “actud pecuniary loss.”
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demand of DMV for reingtatement of driving privileges, the State gppears to have dlowed Mrs. Pulley
to apply for a permit as aprecursor to applying for adriver’slicense.

On August 8, 2000, debtor moved to reopen her bankruptcy caseto initiate this adversary
proceeding to determine the dischargeability of the DMV surcharges. The case was reopened by order
entered on September 29, 2000, and debtor filed her complaint on that same day. The complaint has
implicated the origins, legidative development, and range of gpplications of the DMV surcharges.

DEVELOPMENT AND APPLICATION
OF DMV SURCHARGESIN NEW JERSEY

Inanutshel, insurers in the automobile insurance market (as well as insurance companiesin
many other markets) have historicdly relied on the “ surcharge” technique to adjugt, after the fact of
coverage, premium charges based upon actua and particular experience with insureds or a host of
other factors. Surcharges on automobile insurance premiums became commonplace (and their
nonuniformity in New Jersey a source of grave concern to the Legidature), as the market tightened in
the early 1980s. As premium prices skyrocketed, the open market in New Jersey for automobile
coverage — a affordable rates — continued to collapse.®

The Legidature acted twice in 1982 to remedy the burgeoning problem. Firg, through the
Automobile Insurance Reform Act of 1982, N.J.S.A. 17:29A-33 et seq., amore equitable and uniform
Merit Rating Plan was established equaizing dlowed surcharges. At the same time, the DMV

surcharges here at issue were established (and carved out of the private marketplace' s surcharging

*New Jersey v. Bigham, 119 N.J. 646, 652 (1990).
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purview™®). A second 1982 enactment, the New Jersey Automobile Full Insurance Availability Act,
N.J.S.A. 17:30E-1 et seq., created JUA, an insurer of last resort organized to provide affordable
automobile liability coverage. DMV surcharges were intended to fund, in part, JUA’s operation. JUA
membership included dl insurers who would sl automobile coverage in New Jersey. Participation in
thisjoint underwriting association was mandatory. Operating to assure market availability for New
Jersey consumers, JUA issued policiesin its own name* However, it failed (miserably and
expensively), and by 1990 was hopelesdy insolvent. The 1990 Fair Automobile Insurance Reform
Act, N.JS.A. 17:33B-1 et seg., wasto replace JUA with atrangtional membership entity, MTF
(again, ajoint insurance underwriting association which was apolicy issuer). By 1994, MTF had
added $1.3 hillion in losses to the $3 billion of JUA losses. Enter, the 1994 Good Driver Protection
Act, N.JSA. 34:1B-21.1 et seq. That act reintroduced the high-risk pool concept for consumers
otherwise excluded from the automobile insurance marketplace. It provided for tightened State
controls over the insolvent MTF, and for findly burying JUA. Funding was cobbled together to close

down both JUA and MTF in amanner that would settle litigation.*? That litigation was spawned when

1NLJ.SA. 17:29A-35(C).

UN.JSA. 17:30E-7(e). A detailed review of the form of JUA and MTF policies was
conducted by this court; no reference can be found in the policy texts to State responsibility for clams
nor that the issuer is part of State government.

2| n the Matter of the Comm'r of Ins.’s March 24, 1992 Order, 132 N.J. 209 (1993).
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the member-insurers attributed losses for which they would be responsblein MTF, to the
Commissioner of Insurance. Detaled history of the JUA-MTF eraiis readily available.!®
In the relevant period beginning before the 1982 legidation and running through today, the
evolution of surcharging in New Jersey by automobile insurers and DMV can be traced asfollows:
New Jersey adopted compulsory automobile ligbility insurance in the New Jersey
Automobile Reparation Reform Act effective January 1, 1973. N.JSA. 39:6A-1 et
seg.
Compulsory automobile insurance before the 1982 Reform Act featured the Assigned
Risk Plan, “often the only available insurance for Satigticaly-categorized *high risk’
drivers” or “resdua market insureds” who were frequently charged “abnormdly high
rates.” Bigham, 119 N.J. at 652.
Through 1982, driversin the voluntary and resdua markets were subject to premium
surcharges levied by each insurer. The State did not levy “surcharges’ for motor
vehide infractions, but rather imposed crimind pendlties, in the form of fines, points,
license suspension, revocation, and imprisonment. In re Marcucci, 256 B.R. at 689.
Insurers surcharged, for example, the drunk driver as compensation for the added risk

of insuring that driver. 1d. These and other surcharges in both the voluntary and

B¥In re Marcucci, 256 B.R. at 689-93 (D.N.J. 2000) (quoting Judge Burns decision below).
Seealso InreKish (Kish 111), 238 B.R. at 278-80; In re Adams, 106 B.R. at 818; Inre
Christensen, 95 B.R. at 891-93 (Bankr. D.N.J. 1988); Sate Farm Mutual Auto. Ins. Co. v. N.J.,
124 N.J. 32, 40-44 (1991); Bigham, 119 N.J. at 652-55; Affiliated FM Ins. Co., 338 N.J. Super.
540, 545-49 (App. Div. 2001).
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resdud market (for violating an array of motor vehicle laws) were ad hoc, based on
company-set rating, “driver classfication or geographica location,” so that two drivers
charged with the same violation in different New Jersay locales might be assessed
different surcharges. Bigham, 119 N.J. at 652.

The 1982 Reform Act replaced the Assgned Risk Plan with JUA. Premium ratesin
JUA were to be comparable to those in the voluntary market. N.J.S.A. 17:29A-33,
Senate Labor, Industry and Professions Committee Satement, Assembly,
1696-L. 1983, ¢.65 (N.J. 1983) (“Committee Statement™). A key component of the
1982 reforms wasits Merit Rating Plan (*MRP’).

Through the MRP, the Legidature replicated the private market by culling out certain
DMV violations to create “surcharges’ to fund, in part, JUA. N.JSA. 17:29-35h.
These specific surcharges, after 1982, were removed from the private market, such

surcharging by private insurers being preempted. N.J.SA. 17:29-35¢.4

14Accident surcharging, N.JS.A. 17:29A-353, now deleted in favor of aregulated uniform
eigibility point program, and that point program, N.J.S.A. 17:33B-14, had/have obvious rate
implications. However, drunk driving, refusng chemica testing, and accumulation of Sx or more motor
vehicle points, as well as certain nonpoint violations including driving without alicense, driving while
suspended and failing to maintain liability insurance, N.JA.C. 13:19-13.1, per N.JSA. 17:29-35h(3),
are DMV surcharge generators. N.J.S.A. 17:29-35b(1) and (2). Surcharges may not be levied by
private insurers for these infractions. Note that insurance surcharges as previoudy imposed gpplied to
insurance premiums, DMV surcharges from and after 1984, have applied to licensed drivers (as
distinguished from insured vehicle owners). Inre Lugo, 94 B.R. 335, 337 (D.N.J.) (“the [MRP]
surcharge isimposed on al driverswho are convicted of driving while intoxicated, including those who
own no car”), aff'd, 886 F.2d 602 (3d Cir. 1989); In reBill, 90 B.R. 651, 654-55 (Bankr. D.N.J.
1988) (DMV surcharges “are imposed on the driver even if he or she does not own a vehicle”)
(emphasisin origind).
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By adapting a private sector funding scheme to JUA’ s needs, the MRP both hel ped
finance JUA and furthered the legidative god of uniformity in surcharging. Clark v.
New Jersey Div. of Motor Vehicles, 211 N.J. Super. 708, 710 (App. Div. 1986)
(“The Merit Rating Plan merely gives the Divison of Motor Vehicles the respongibility
of assessing surcharges for high risk driversin auniform manner”). See Karcher,
Overview of No-Fault Auto Insurance, 111 New Jersey Lawyer: Journal of the
New Jersey Sate Bar Association, 9 (May 1985) (“It should be noted that the
Reform Act does not create new surcharges for motor vehicle convictions and
accidents; it reforms the surcharge system previoudy used by the insurance
companies’), cited in Bigham, 119 N.J. at 654.

The Commissioner of Insurance, not the Director of DMV, has from the outset and
remains the authorized officid who may increase motor vehicle surcharge amounts on
convictions, impose surcharges for motor vehicle offenses which do not result in points
on adriver’slicense, and reduce the number of points for which surcharges may be
imposed. NLJ.SA. 17:29A-35b(3). The Commissoner shal nonetheless “consult”
with the Director of DMV. Id.

When MTF was created in 1990, a funding mechanism was established to help phase
out JUA (and later MTF). That was the Guaranty Fund per N.J.S.A. 17:33B-5a. The
same DMV surcharges collected under N.J.SA. 17:29A-35b, as well as monies from
other sources, were to be deposited into the Guaranty Fund to be used initialy to pay

JUA debt. N.JSA. 17:33B-5b. The DMV surcharge scheme, N.JS.A. 17:29A-
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35h, was amended to alow the surcharges to be distributed as required by the 1990
Act. Atthe sametime, apre-existing private funding mechanism, the Property Ligbility
Insurance Guaranty Association (*PLIGA™) and its member-contributed bailout fund
for insurer insolvency, was caled into play. PLIGA, N.JSA. 17:30A-1 et seq., was
compelled to make loans to the Guaranty Fund, initidly for JUA debt, at the rate of
$160 million per year from 1990 through December 31, 1997. N.JS.A. 17:30A-
8a(9) and (10). (PLIGA was established effective April 11, 1974 to pay claims of
insolvent carriers and for other related purposes associated with insurer insolvency.
N.J.SA. 17:30A-2(a).)

“Throughout the history of the amendments to the New Jersey Merit Rating Plan the
reasons for the impostion of the motor vehicle surcharges have not changed nor hasthe
purpose.” InreMarcucci, 256 B.R. at 692, citing McGarrah v. New Jersey, 268
N.J. Super. 577, 581 (App. Div.) (“The insurance surcharges imposed pursuant to
N.JS.A. 17:29A-35(b) are modeled on those previoudy assessed by the private
insurance indudtry”), certif. den., 135 N.J. 468 (1994).

When the Legidature adopted the 1994 Good Driver Protection Act (“GDPA™),
N.JSA. 34:1B-21.1, et seq., it provided MTF deficit funding on a bulk and
immediatdy available bass through New Jersey Economic Development Authority

(“EDA™) bonds. DMV surcharges were smply redirected to service the bond debt, a

-11-



concomitant to the use of the immediately available bond proceedsto pay MTF debt.™®
The bond mechanism was adopted after member insurersin MTF resisted a cash cdll
order issued by the Commissioner of Insurance in December 1993 to meet MTF
losses. Affiliated FM Ins. Co. v. New Jersey, 338 N.J. Super. 540, 553-54 (App.
Div. 2001). To avert extended litigation the Governor and the insurers entered into a
settlement which GDPA implements. NL.J.SA. 34:1B-21.1 (Senate Committee
Statement No. 1250-L..1994, ¢.57); N.J.SA. 34:1B-21.2b-c. The GDPA
empowered the EDA “to issue Market Trangtion Facility bonds. . . for the purpose of
providing funds for the payment of the current and anticipated liabilities and expenses of
[MTF]....” N.JSA. 34:1B-21.4. These bonds are not the general obligation of the
State, nor “adebt . . . of the State or any agency or instrumentdity thereof. . . .”

N.JSA. 34:1B-21.9.

15

Commencing on September 1, 1996, or such earlier
time as the Commissioner of Banking and Insurance
shdl certify to the State Treasurer that amounts on
deposit in the New Jersey Automobile Insurance
Guaranty Fund are sufficient to satisfy the current and
anticipated financid obligations of [JUA], dl plan
surcharges collected by the Divison of Motor Vehicles
... shdl be remitted to the Divison of Motor Vehicles
Surcharge Fund for transfer to the Market Trangtion
Facility Revenue Fund, . . . until such atime asdl the
Market Trangtion Facility bonds, notes and obligations
... and the cogts thereof are discharged and no longer
outstanding. [N.J.S.A. 17:29A-35h(2).]
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N.JSA. 17:29A-35h(2) now providesthat essentidly al of the surcharges billed and
collected by DM V¢ be deposited into the “ Division of Motor Vehicles Surcharge
Fund” for transfer upon appropriation’ into the “Market Trandition Facility Revenue
Fund” (diverted as of 1994 from the perssting Guaranty Fund) to servicethe MTF
bonds issued by EDA under N.J.SA. 34:1B-21.4, until the bond debt is discharged.
In fact, the MTF Revenue Fund (made up principdly of DMV surcharges) secures the
bonds. N.JSA. 34:1B-21.4.

In redirecting the DMV surcharges to pay the MTF bonds, the Legidature relegated
repayment of the PLIGA loans to a date uncertain, following repayment of the bonds*®
N.JS.A. 17:29A-35b was amended to require that surcharges be applied to the
PLIGA loans only after JUA obligations and MTF bond obligations were paid.

N.JSA. 17:29A-35b(2). Annud surplusesin the MTF Revenue Fund have

16The ten-percent retention for administrative expenses and the five-percent retention for the
expense of maintaining the cancdlation notification system were diminated after August 31, 1996.
N.JS.A. 17:29A-35b(2).

The State relies heavily on this annua appropriation requirement to support its position that
DMV surcharges are for the benefit of the State. Nevertheless, the State acknowledges the extremely
negative impact that failure to gppropriate these committed funds would have on future EDA bond
issues. Of course, the Legidature has consstently honored the Stat€' s more than tacit earmarking of
the DMV surcharge collections. See N.J.S.A. 34:1B-21.10 (“ State pledge regarding bonds and
notes’); N.JS.A. 34:1B-21.4 (“The bonds and notes shal be secured wholly or in part by the monies
in the Market Trangtion Fecility Fund.”).

Baffiliated FM Ins. Co., 338 N.J. Super. at 556-62.
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developed and have been remitted, not to PLIGA, but to the Generd Fund of the
State.’®
The dischargeshility in bankruptcy of DMV surcharges is thus knotted with the complexity of
the State's generation-long automobile insurance dilemma. Availability of market rate coverage was
denied agrowing portion of the population when remedid efforts were first undertaken. Those efforts
faled in two principd ways. readily available coverage in the marketplace (a affordable rates) remains
an unachieved god; and, the two entities formed by legidation to address the dilemma, JUA asthe first
find solution, and MTF as a stopgap to disengage from JUA’ s failure, developed operating deficits of
billions of dollars. Hence, the market problems have been compounded by insurance entity
insolvency mechanics and funding needs.
DISCHARGE LINKED TO THE INTERTWINED

PROBLEMS OF MARKET AVAILABILITY AND
INSURER INSOLVENCY:; PRE-EXISTING LEGISLATION

The long litigation history of these surcharge/discharge questionsis characterized by detailed
ingpection of immediately underlying legidation and the resulting automobile insurance entities. Y,
notwithstanding the need for very focused inquiry into the historical development, effect and intricacies
of JUA and MTF, examination of pardld materid should not be ignored. Indeed, at least one modd
for JUA and MTF was extant in New Jersey at the time JUA was conceived to solve market

availability problems. Moreover, established insurance entity insolvency mechanisms perssted here

YAgain, the State argues that this ultimate remittance (a its maximum less than half of annual
surcharge appropriations) supports its State benefit contention (see N.J.S.A. 34:1B-21.7(b)).
However, aswill be seen, the existence of such annua surplusesis speculative (indeed, unpredictable)
and could well be subject to other cdls.
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long before the JUA-MTF financid disaster manifested. 1t was in the context of existing statutory
sructures, dedling with both availability of necessary insurance markets and insolvency of insurers, that
the JUA-MTF programs were crafted. See, e.g., N.JS.A. 17:29A-1 et seq., 17:30A-1 et seq.,
17:30B-1 et seq., 17:30C-1 et seq. and 17:37A-1 et seq.

In 1968 the New Jersey Insurance Underwriting Association (the "NJUA") was created.
N.JSA. 17:37A-1 et seq. Following the civil disorders of 1967, fire and extended coverage insurance
could not be purchased in the open market in many urban areas throughout the country. Taking the
lead from afederd initiative, New Jersey established the NJUA asan amdgam, i.e.,, ajoint
underwriting association of al insurers writing fire and extended coverage insurance in the State.
N.JS.A. 17:37A-3. Thefederal progran offered participating private insurers certain benfits (the
purchase of federd riot reinsurance). CoucH (with emphass added and certain footnotes omitted)
describes the federa act asfollows:

The Fair Access to Insurance Requirements Act
(FAIR) was created as a response to the growing
unavailability of insurance in urban areas following the
riots of the late 1960s. The Act was designed ‘to make
property insurance more readily avallable, particularly
in urban areas, and to provide reinsurance againg riot
and civil commotion losses to insurance

companies.’ [FN68] The Act essentidly ‘created a
bilateral contract between the United Sates and
the private insurance sector’ by which insurance

carriers could purchase federd riot reinsurance if they
would ‘develop and participate in urban areainsurance

2The federa program was embodied in 12 U.S.C.A. § 1749bbb et seq. (1968). See
generally ConF. Rer. No. 90-1785 (July 23, 1968), 1968 U.S.C.C.A.N. 3053, 3064; H.R. Rer. No.
90-1585 (1968); 1 CoucH ON INSURANCE 8 4.6 (3d Ed.)(*CoucH”).
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poolsin a bonafide attempt to solve the deficiencies
within the property insurance market.’ [FN69] Under
the Act, each insurance company receiving reinsurance
is required to cooperate with the state insurance
authority in which it acquires such reinsurance in
edtablishing and carrying out statewide plansto assure
fair access to insurance requirements (FAIR
plans).[FN70]

[FN68] Wellsv. Missouri Property Ins. Placement
Facility, 653 SW.2d 207 (Mo. 1983).

[FN69] Id.

[FN70] 12 U.S.C.A. § 1749bbb-3(a).

Id. at § 4.6.

H.R. Rep. No. 90-1585 (1968), inits “Findings and Declaration of Purpose,” confirmsthat, as
with the federal-private insurance sector contract, the relaionship at the state level was likewiseto bea
dtate-private insurance industry compact.

[1]t isthe purpose of the title to assist Sate
insurance authorities and the private insurance
industry in the development of statewide programs
to increase the avail ability of necessary property
insurance coverage againg fire, crime, and other perils
for property meeting reasonable underwriting
standards, . . .

Id. at 2953 (emphasis added). The program, as conceived
would require every insurer reinsured by the Secretary
to cooperate with the State insurance authority, in each
State in which it acquires reinsurance, in establishing
and carrying out statewide plansto assure fair accessto

insurance requirements (FAIR plans).

Id. a 2956. Theinterplay of state regulation and industry expertise was to be exploited as follows:
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The gtatewide FAIR plans represent a substantial
expanson of the urban area plans developed by the
insurance industry and State insurance authorities to
induce grester writing of insurance in urban core aress .
.. Experience with urban area plans demongtrates their
promise, and the FAIR plan is designed to fulfill that
promise and secure for al property owners equitable
accessto basic lines of property insurance by giving
the insurance industry the responsibility for locating
insurance for the owner of insurable property.

Id. at 2957 (emphasis added). See generally Wellsv. Missouri Prop. Ins. Placement Facility, 653

Sw.2d at 211-12.

Nothing in the makeup of the New Jersey FAIR plan indicates a change in the federdly

contemplated state-private insurance industry program. The “Legidative declaration” of N.JSA.

17:37A-1 provides for mandatory industry participation (through the joint underwriting association,

NJUA), asfollows:

[W]hile the need for such insurance is growing thereis
reason to believe that the market for sameis
condtricting, and likely to become more condricted in
the future; that voluntary efforts to provide fire and
extended coverage insurance in aress likely to be
unprofitable deserve praise, but are insufficient to meet
the needs of these aress;, that the State has an
obligation to require every insurance company
writing fire and extended coverage insurance in
New Jersey to meet its public responsibilities,
indead of shifting the entire burden to afew public
Spirited companies; that it is the purpose of thisact to
accept this obligation; and that any mandatory program
to provide fire and extended coverage insurance for dl
citizens of New Jersey should be supervised by the
Commissioner. . . . [Emphasis added.]

-17-



This background, and the limited case law dedling with NJUA, give no indication that the regulated and
gatutorily created association would ever be consdered “governmental.” See New Jersey Ins.
Underwriting Ass n v. Clifford, 112 N.J. Super. 195 (App. Div. 1970).

Like both the after-developed JUA and MTF, NJUA was the issuer of insurance policies.
N.JSA. 17A:37A-4. It operated —and to this day continues to operate — as an insurer of last resort.
Its twenty-one-member board includes ten dected by the insurer members, two industry officers
gppointed by the Commissioner of Insurance, Sx public members gppointed by the Commissioner, and
three nonvoting members. N.JSA. 17:37A-5. Potentia lossesin the association are backed up by
the “New Jersey Insurance Development Fund,” arepository of surcharges on dl property insurance
policieswritten in the State. A fall-safe State gppropriation (subject to later recoupment) further
assuresits solvency. See NLJ.SA. 17:37A-18 through 23. Nevertheless, "[a]ll members of the
associdion shall participate in itswritings, expenses, profitsand losses. . . ." N.J.S.A. 17:37A-6
(emphasis added). The enabling legidation does not indicate that NJUA is subject to taxation under
N.JSA. 54:18A-1 et seq. ("Taxation of . . . Unincorporated Associations Transacting Insurance
Business'), though no exemption can be assumed.?t NJUA, quietly successful over along period,
appears to be the logical modd for the JUA-MTF programsin terms of maintaining insurance market

availability. 22

2LJUA’ s responsibility for N.JS.A. 54:18A-1 et seg. premium taxes has persisted. N.J.SA.
17:30E-22. When MTF was created in 1990, the L egidature specificaly provided for taxation of the
entity pursuant to the same premium tax satute. N.J.S.A.17:33B-11(€).

22The generations of policiesissued by NJUA do not seem to have actudly exposed the
State' s General Fund, notwithstanding the existence of a guaranty fund and the support of a State
appropriation. N.JS.A. 17:37A-23.
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In terms of pre-existing insurer insolvency mechanisms, note both the " Specid Joint
Underwriting Association” of N.J.S.A. 17:30B-1, apotential faclity for dedling with insurance
insolvencies, and the pardld permanent mechanism of PLIGA of N.JSA. 17:30A-1 et seq. Since
1974, the Commissioner of Insurance has been authorized to form "one or more associations to
assume the unexpired policy obligations of insolvent insurance companies . . . [conssting] of dl insurers
authorized to write . . . the same kind of direct insurance. . . ." N.JSA. 17:30B-4. These Specid
Joint Underwriting Associations, if and when created, are not to issue policies. Rather, they areto
manage the windup of insurance afairs of an insolvent insurer by, among other things, assuming
unexpired insurance obligations of insolvent companies and presenting clams for unearned premiums on
assumed policiesto PLIGA. N.JSA. 17:30B-5(a) and (d). Each association must present a plan of
operation to the Commissioner, and fund the gpproved plan through a " Joint Underwriting Association
Fund" developed from the imposition of like-policy surcharges. N.J.S.A. 17:30B-7 through 10.
Funds remaining after liquidation are to be paid over to PLIGA (N.J.S.A.17:30B-10(d)). These
gpecid associations are to have broad immunity from liability (N.J.S.A.17:30B-4), and are specificaly
exempted from State taxation (N.J.S.A.17:30B-10(e)). Y et their fundamental makeup of private
insurer-members establishes a template for using the private but regulated marketplace to “cover”
private insurer insolvency problems. Whether such associations, if formed, would be deemed “private”’
or “public’ is subject to debate. However, such associations are in no sense “governmentd.” Inits
liquidation phase, MTF reflects the makeup of aN.J.S.A.17:30B-1 Specia Joint Underwriting

Asociation.
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PLIGA, as =t forth earlier, isthe dlams payment mechanism for certain insurance coverages
whereinsurers are insolvent. N.JSA. 17:30A-2. It is"aprivate, nonprofit, unincorporated, legd
entity” comprised of al New Jersey licensed insurers who write insurance of the specified kinds.
N.JS.A. 17:30A-6 and 5(f) (emphasis added). This persisting entity (unlike the temporary mechanism
of the "Specid Joint Underwriting Association™) has aboard of directors of not less than five nor more
than nine members, two of whom are gppointed by the Commissioner of Insurance (from among the
officers of insurers). “The remaning members of the board shdl be selected by member insurers
subject to the approval of the commissioner” (emphasisadded). N.J.S.A. 17:30A-7(a). Aswith
the specid associations, PLIGA does not issue policies. However, PLIGA will be "deemed the
insurer” to the extent of obligations on covered clams (N.J.S.A.17:30A-8(3)(2)), and may assessits
members "amounts necessary to pay" both claims and expenses (N.J.S.A.17:30A-8(8)(3)). It may,
among other things, examine insurers to determine financia condition (N.J.S.A.17:30A-13), and, even
though a private entity, PLIGA has broad immunity (N.J.SA. 17:30A-17), and is exempt from
Sate taxation (N.J.SA. 17:30A-15). MTF and PLIGA intersect: PLIGA isreflected to adegreein
the formulation of MTF as aworkout entity; and, PLIGA has loaned over $1 billion to fund part of
JUA’s and then MTF sdebt. N.J.SA. 17:30A-8(a)(10).

Historically, given that insurance is an area of commerce relegated to the States for regulation,
efforts a uniformity in regulaion have been ongoing. The Uniform Insurers Liquidation Act and its

predecessor acts have persisted in New Jersey since 1902. The current version is a 1975 adaptation.

ZConsider U.S. v. South-Eastern Underwriters Ass' n, 322 U.S. 533 (1944), as superseded
by the McCarran-Ferguson Act, 15 U.S.C. § 1101 et seq.

-20-



N.J.S.A. 17:30C-1 et seq. The Commissoner of Insuranceisto serve asliquidator of insolvent
insurers under the Act.  Citing mixed precedent as to whether the Commissioner is functioning asa
“private’ fiduciary or as a public officid, when serving as aliquidator, the Supreme Court of New
Jersey views the Commissioner as being in “ahybrid satus, part public and part private, when he or
she oversees the liquidation of an insolvent insurer.”  In the Matter of the Liquidation of Integrity
Insurance Company, 165 N.J. 75, 91 (2000). Significantly, statutory liquidation of MTF under the
auspices of the Commissioner of Insurance (i.e., per N.J.S.A. 17:30C-1 et seq.) was rgected in 1994

in favor of dternative liquidation mechanics and bond funding of MTF debt.?*

24|_egidative findings and declaration” for the 1994 Reform Act includes the following:

In its present financial condition, it is likely that the facility would
be declared financially impaired or insolvent under the provisions
of [N.J.SA. 17:30C-1 et seq.]. Because of the interim nature of the
facility, however, initiating proceedings under that law is not in the best
interests of the facility’ s policyholders and other clamants under the
policies written by it. Because of this, and given the cost of pursuing
protracted litigation with member insurers over thisissue, it is deemed
to bein the public interest to find a means of providing the necessary
money to pay the daims now pending againg the facility in the most
expeditious manner possible.

N.JSA. 34:1B-21.3(c) (emphasis added). A clear implication hereisthat MTF was thought to be
subject to the standard (indeed, uniform law prescribed) liquidation procedure gpplicable to al private
insurers.
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JUA AND MTF IN HISTORICAL CONTEXT

JUA at Origin

Againg the background of (i) NJUA, opening markets through the joint association of private
insurers, and (ii) the insolvency protection mechaniams of both the " Specid Joint Insurance
Underwriting Association” and PLIGA, aswdl as the Uniform Insurers Liquidation Act, JUA and MTF
were hatched. Clearly, JUA was created through 1982 legidation to open the automobile insurance
market, i.e., "to assure the New Jersey insurance consumer full access to automobile coverage through
norma market outlets. . . " N.JSA. 17:30E-2. Thiscommon-form joint underwriting association
followed the earlier NJUA modd (ongoing for fifteen years when JUA was established) as an insurer
(N.JSA.17:30E-7(e)). And, like NJUA, JUA had its originsin and drew its membership from the
highly regulated yet private insurance marketplace. Its mandatory membership, dl of the State's
automobile liability insurance insurers (N.J.S.A.17:30E-4), akin to NJUA'’sindustry sector
membership, tends to cast JUA as a private or otherwise nongovernmenta enterprise. Thisisthe case
even though JUA’ s board included appointees of the governor, the speaker of the assembly and the
president of the senate. N.JSA. 17:30E-5(a). JUA’sinitid funding, including clam and expense
funding, was made up of net premiums earned, accident surcharges as permitted, the DMV surcharges
here a issue, "resdua market equdization charges' collected by members (in effect, a surcharge on
premiums for dl policiesissued by the members, as regulated by the Commissioner of Insurance), and

other sources. N.J.SA. 17:30E-8(a). JUA’sfunding was not so different from that of NJUA.
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Moreover, JUA was subject to taxes per N.J.S.A. 54:18A-1 et seq. See N.JSA. 17:30E-22.% Y,
anoteworthy difference between NJUA and JUA isthefalure of JUA’s origina statutory structure to
indicate attribution of lossesto its members. (Of course, as conceived, there were to be no JUA
losses)

MTF at Origin

By 1990, the Fair Automobile Insurance Reform Act (N.J.S.A.17:33B-1 et seq., cregting
MTF), was tacked onto the failed New Jersey Automobile Full Insurance Availability Act
(N.J.S.A.17:30E-1 et seq., the origin of JUA); availability of coverage and insolvency of the 1982
purported solution to open-market problems became intertwined dilemmas. The market had to be kept
open, while an accumulated JUA debt of over $3 billion had to befaced. MTF, though intended to
be tranditory, took on many of the entity characteristics of JUA and was in keeping with the NJUA
model during its policy-issuing period. The main MTF function, initidly, like JUA, wasto issue
insurance policies (N.J.S.A.17:33B-11(c)), and the |osses attributable to its operation were to fal on
the same insurer-members. N.J.S.A.17:33B-11(a) and (d). On the other hand, MTF was required to
"depopulate’ (N.JS.A.17:33B-11(c)(5)). At the same time and during the trangitiond life of MTF, the
1990 law provided for the gppointment of atrustee for the insolvent JUA (N.J.S.A.17:33B-3), deferrd
of payment on JUA clams (N.J.S.A.17:33B-4), and the creation of afund (New Jersey Automobile
Insurance Guarantee Fund per N.J.S.A.17:33B-5), to pay the huge JUA debt. These changes were

plainly insolvency driven, usng a variety of funding sourcesto bail out, by 1990, a gargantuan JUA

Compare N.JSA. 17:33B-11(e), specifying that MTF was subject to thetax. As stated
ealier, thereis no reason to believe that NJUA is exempt from these taxes.
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obligation. Thus, before its own insolvency, MTF strandtory nature was in kegping with the concept
of winding up insolvent insurer afairs (i.e. those of JUA), as fostered more generdly by
N.J.S.A.17:30A-1 et seq. and N.J.S.A.17:30B-1 et seq. through PLIGA or a Specid Joint
Underwriting Association.

GUARANTY FUND ASAFFECTING JUA AND MTE

It is emphasized that a Significant aspect of thel990 Reform Act was the crestion of the
Guaranty Fund (N.JS.A. 17:33B-5).

The bill establishesthe New Jersey Automobile
Insurance Guaranty Fund which is to be administered
pursuant to a plan of operation approved by the
commissoner. Direct responsibility for administration
of the plan will be placed with an insolvency trustee
gppointed by the commissioner. Thetrusteeisto bea
person with experience in bankruptcy or insolvency
who is not, during his tenure as trustee, to be affiliated
with or employed by an insurer. Monies from the fund
are to be used to pay clams and satisfy the other
financia obligations of the JUA. In order to disburse
monies from the fund, the trustee will prepare a written
gpplication for disbursement which is to be approved
by the commissioner and forwarded to the State
Treasurer for gpprova, a which time the requested
monies are to be disbursed. The plan of operation isto
provide for the payment of covered |osses on behalf of
the association and is to contain a schedule for the
prioritization of cdlams payments by the type of clam
for which payment isdue. The schedule may provide
for the deferrd of [certan damg). . . . [Assembly
Committee Statement following N.J.S.A. 17:33B-1.]

Such guaranty funds, often made up of private industry contributions, were developed in the era

that spawned New Jersey’sPLIGA. See Greenfield v. The Pennsylvania Ins. Guar. Ass'n, 353
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A.2d 918 (C.W. Pa. 1976). See also Kuvin, Klingensmith & Lewis, P.A. v. Florida Ins. Guar.
Ass'n, Inc., 371 So.2d 214 (D.Ct. of App. Fla. 1979). The purpose of these funds was to protect
insurance consumers againg the displacement and loss which could be occasioned by insurer
insolvency.

As =t forth earlier, the pace-setting NJUA had two falback funding mechanismsin place
beforethe PLIGA era. Since 1968, New Jersey’s FAIR plan has been protected by the New Jersey
Insurance Devel opment Fund (a repository for surcharges on dl property insurance policies written in
the State), as well as a satutory assurance of State-gppropriated funding (subject to later recoupment).

N.JS.A. 17:37A-18 through 23.

Unlike the NJUA fail-safe system and PLIGA, both of which were established before the fact
of any insolvency, the Guaranty Fund was put in place after the dl too-well-known failure of JUA. It
was a State-prescribed composition, tapping a broad array of sources.

In addition to monies appropriated or otherwise made
available to the fund or the JUA, the fund will obtain
income from various sources, including: loans made by
the New Jersey Property-Liability Guaranty
Association in an amount of $160 million a year for
each calendar year from 1990 through 1997, funds
for these loans are to be raised through assessments on
member insurers of the association; loans from other
sources gpproved by the commissioner; revenues from
a surtax imposed on private passenger automobile
insurance premiums in this State, other than those
collected by the JUA and the Market Trangition
Fecility, in cdendar years 1990 through 1992, the
surtax rate is set a 5%, but the Director of Taxation, in
consultation with the commissioner, is authorized to
adjust the surtax rate so that tota revenue over the
three years approximately equas $300 million;
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revenues from the premium tax collected on JUA
premiums, monies from the New Jersey Merit Rating
Plan collected on or after October 1, 1991, less 15%
or the actua adminigrative expensesincurred by the
Divison of Motor Vehicles, whichever isless, for
collecting meit rating surcharges and adminigtering the
motor vehicle liability insurance cancelation notification
system; monies from a $100 annua fee placed on
attorneys, medica doctors, doctors of osteopathy,
chiropractors, podiatrists, physica thergpists and auto
body repair shops, these fees are to be collected by the
appropriate licensing body for caendar years 1990
through 1996; and monies collected by the Divison of
Motor Vehicles, on or after October 1, 1991, on
additiond regigration feesimposed on al motor vehicle
registrations issued or renewed in this State from July 1,
1990 through December 31, 1996. . . .

Assembly Committee Statement following N.JS.A. 17:33B-1 (Emphasis added.)

The PLIGA loans ($160 million per year for eight years) comprised the largest discernible
sngle source for the Guaranty Fund (as of 1990). A surtax on automobile insurance premiums (paid
for exclusively by the industry) was to raise another $300 million over three years. Aspects of these
two revenue sources were (as of 1990) conceived of by the Legidature asfollows:

Member insurers of the New Jersey Property-Liability
Guaranty Association are precluded from imposing a
surcharge on the premiums of any policy to recoup the
assessments imposed for the purposes of the loans
made by the association. The bill also providesthat,
upon certification by the commissioner that monies
collected under the New Jersey Merit Rating Plan [i.e.
DMV surcharges] are no longer necessary to fund the
JUA debt, those monies be forwarded to the New
Jersey Property-Liability Guaranty Fund to aid in
payment of loans made by that fund to the New Jersey
Automobile Insurance Guaranty Fund. In addition, the
bill provides that the Commissioner of Insuranceisto
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take such action as is necessary to ensure that private
passenger automobile insurance policyholders do not

pay for the surtax imposed on automobile insurers to

help defray the JUA debt.

MTF's utter failure (losses exceeding $1 billion in its two years of operation), wasinsult to JUA
injury; the earlier referenced litigation between M TF insurer-members and the Commissioner?®
generated a settlement which was implemented in 1994 by GDPA. N.JSA. 34:1B-21.1 et seq. With
revenue sources for the Guaranty Fund drying up, and with expanded JUA-MTF debt, the
Commissioner was authorized to take more direct control of the MTF. See generally N.J.S.A. 34:1B-
21.2. Thiswasthe clearly sated dternative to the gppointment of aliquidating trustee (i.e., the
Commissioner), and the use of long-standing statutory insolvency provisons. N.JSA. 34:1B-21.2(c).
Funding was once more assembled, thistime to pay the MTF deficit. The members were to pay their
apportioned debt as of 1994 (“capped” a $439 million). (It isnot clear whether this payment went into
the Guaranty Fund or directly to MTF operations for loss coverage.) PLIGA was again tapped, its
1996 and 1997 loans ($320 million) to the Guaranty Fund now redirected to MTF debt. EDA bonds
were to issue ($665 million) beginning in 1996 and were to be repaid by DMV surcharges (now
removed from the Guaranty Fund and redirected to bond debt service) at the rate of $85 million per
year.?”  Other funding sources were dso identified. See "Statement” following N.JSA. 34:1B-21.1;

17:29A-35(b)(2); 17:30A-8(2)(10); 17:33B-5(d) and 17:33B-11(d).

2%|n the Matter of the Comm'r of Ins.’s March 24, 1992 Order, 132 N.J. 209 (1993).

%" The same surcharges were being applied to the JUA debt through August 1996. See
"Statement” following N.JSA. 34:1B-21.1.
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SUMMARY OF JUA/MTF HISTORICAL DEVELOPMENT

ASCONTEXT FOR “GOVERNMENTAL UNIT” DETERMINATION

The higtorical context and development of JUA and MTF thus reflect the following:

NJUA and the counterpart national FAIR plan program established amodd for
government-industry market-opening efforts, later emulated in New Jersey by JUA,;
Insurer insolvency, the subject for state regulation for a century, and another area of
government-industry cooperation, includes the oversight of insurer liquidation by state
commissoners serving as trustees, as wel asthe use of industry facilities and funding to
maintain market sability by protecting insureds and clamants;

Guaranty funding to protect the public againgt insurer insolvency losses was established
through private industry sources (e.g., PLIGA), or mixed private-state generated
sources (e.g., NJUA'’s premium surcharge repository, the New Jersey Insurance
Development Fund, along with the State-appropriated standby fund, N.J.S.A.
17:37A-18 through 23);

JUA'’ s enormous failure was initidly to be remedied with a trusteeship, a mixed-source
fund to cover losses, and areplacement facility to handle trangition out of JUA and its
remaning dams adminidration (i.e., MTF);

MTF operated as the rough equivaent of a statutory Specia Joint Underwriting
Association, trangtory in nature and reliant on private industry members to wind up the

insurance business affairs of JUA;
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. MTF, unable to issue policies in trangtion and take over clams adminigtration from
JUA without amassng new overwheming debt (which could not be satisfied out of the
mixed-source Guaranty Fund), was then bailed out with the MTF bond issue; and

. Throughout the generation of JUA-MTF operation and &fterlife, the DMV surcharges

have been operative. They were initidly taken from the private marketplace to
subsdize JUA's higher risk insurance business, then were used to fund JUA’ s post-
1990 liquidation and trangtion to and through MTF. After 1994, the surcharges
became the sole source of service of MTF bonds, and will in the future fund repayment
of more than $1 billion of PLIGA loans.

Againg this background, two tests will be gpplied to eva uate the satus of MTF (and, dong the
way, JUA). Thefirg isthe Eleventh Amendment multi-part test for “arm of the State,” well-defined in
thiscrcuit. Then, the legidative higtory of the 11 U.S.C. § 101(27) “governmentd unit” definition will
be examined for interpretive clues. Specific contentions of the State will be reviewed (i.e., that EDA,
not MTF, is the surcharge beneficiary, and that certain aspects of the flow of surcharges evidence
benefit to the State). Finaly, determination of the “ governmenta unit” issue will be measured againgt
both federd court reluctance to impede necessary state policing functions, and the bankruptcy court’s

duty to promote fundamental bankruptcy policy.
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THE SOVEREIGN IMMUNITY TEST ASAPPLIED TO JUA-MTE

Kish 111, 221 B.R.at 125-31, applied this circuit’ s Eleventh Amendment test to both JUA and
MTF.2 Unlike the case a bar, the State did not waive sovereign immunity in Kish I11. The
Christy test asrecited in Kish 111 (221 B.R. at 125, with references to 54 F.3d at 1144) isasfollows:

The Third Circuit has set forth athree-part test for determining whether
adate agency isan arm or dter ego of the state for the purposes of the
Eleventh Amendment. . . .

Theinitid part of the test inquires ‘whether, in the event the plaintiff
prevails, the payment of the judgment would come from the sate” 1d.
(cting Petersv. Delaware River Port Authority, 16 F.3d 1346,
1350 (3d Cir. 1994)). ‘[T]hisincludes three consderations. whether
the payment will come from the state’ s treasury, whether the agency
has sufficient funds to satisfy the judgment, and whether the sovereign
has immunized itsdf from respongbility for the agency’sdebts.” 1d.
The second part of the test considers *the status of the agency under
date law (thisincludes four consderations. how the state law treats the
agency generdly, whether the agency is separately incorporated,
whether the agency can sue and be sued in its own name, and whether

2Kish 111 andyzed JUA and MTF for sovereign immunity purposes and concluded that JUA is
an “arm of the State,” but MTFisnot. 221 B.R. a 131. Thetest set forthin Christy, 54 F.3d at
1144, was employed by the Bankruptcy Court. This gpproach, diligently undertaken, began with the
question: “whether a state agency isan arm or dter ego of the State for purposes of the Eleventh
Amendment.” 221 B.R. a 125 (emphasis added). In Christy, that Sarting point was clear, given that
the Pennsylvania Turnpike Commisson was the subject. Sub judice, insurers and an insurer liquideting
facility are hardly comparable to a public roadway authority in terms of traditiona state governance.
Thus, there could well be more of athreshold issue here asto how New Jersey (not this court) views
the functions of JUA-MTF. And, whileit is emphasized that Kish 111 was not defining “governmentd
unit,” the satutory term embodied in 11 U.S.C. 88 101(27) and 523(a)(7), there is an intersection of
the Bankruptcy Code term and Eleventh Amendment alter ego definitiona issuesat 11 U.S.C. 8§ 106,
which purports to abrogate sovereign immunity in certain respects “as to a governmental unit.”
Clearly, the underlying purposes for the Eleventh Amendment emanate from federd-dtate relationa
history quite apart from bankruptcy. Y et, the Bankruptcy Code' s broad use of “governmenta unit”
impels this court to apply the Eleventh Amendment test in this § 523(a)(7) exception to discharge
Seiting.
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it isimmune from Sate taxation).” 1d. Thefina part of the test
evauates ‘what degree of autonomy the agency enjoys.” 1d.

Funding of Adverse Judgment

Kish 111 concludes that a judgment against JUA would be paid from the State treasury,
essentialy because the Guaranty Fund is established within the “ Generd Treasury.” This court
questions that conclusion for the following reasons.

. The use here of aspecial honlgpsing fund within a Sate treasury is a circumstance
which is consderably more than a bookkeeping nicety; that ledger account appears to
isolate the Guaranty Fund, providing no access by any JUA claimant to the balance of
the Generd Fund of New Jersey;®

. The Guaranty Fund (albeit within the Generd Treasury) was established as the singular
source of financing the liquidation of JUA and appearsto be ble only through
the plans of operation of (first) JUA and (now) MTF; see N.J.S.A. 17:33B-5(e) and
(f); there is thus no reason to bdlieve that ajudgment creditor of JUA or MTF would
have direct accessto the Guaranty Fund,

. Asinsolvency-liquidation funding, the Guaranty Fund was firs established after-the-

fact of the insolvency of JUA. JUA was a origin “an independent entity for which the

#N.J.S.A.17:33B-5(d) provides that the Guaranty Fund “including interest earnings thereon,
are specifically dedicated and shdl be utilized exclusively for the costs and purposes of satisfying the
financid obligations’ of, firs, JUA, and then, MTF. (Emphasis added.) Compare and contrast Blake
v. Kline, 612 F.2d 718, 723 (3d Cir. 1970) (where teachers' retirement funds were derived from
multiple sources, including State appropriations, and were “ set gpart in the Sate treasury from generd
date funds,” but where it was clear that “[t]he payment of benefitsis specificaly made the obligation of
the State”).
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[Sltate initidly had no financid respongbility,” id. at 128; thisis a strong indicator that
when the Guaranty Fund was created, State exposure was a measured indemnity
consigting of restricted funds;® after the 1994 Act, MTF s participation was likewise
premised upon that facility’ s acknowledged pre-exigting insolvency; see N.J.S.A.
17:33B-5(d) and (f); and
. The Guaranty Fund includes private-source PLIGA loans, subject to cdl (with the
ba ance of the fund) through operationa plans congstent with insurance
entity/marketplace needs (MTF and/or JUA claim requirements, for example); unlike
the unredtricted portion of the Generadl Fund, there is no indication in the formation or
higtory of this mixed source insurance guaranty fund that other State obligations could
be satidfied from it, particularly given PLIGA’ s established purpose and required
contribution. See N.J.S.A. 17:33B-5(c) and 17:30A-8(a)(10).
Additiondly, this court agreeswith Kish I11’s concluson that JUA could satisfy ajudgment
againg it from its own funds (id. a 128 citing the Commissioner’ s certification that as of March 1, 1996
“there were sufficient monies in the [Guaranty] Fund to satisfy the JUA’ s current and anticipated
obligations”).
Thethird funding conduson of Kish 111, i.e., the State€' simmunity from JUA debt, is

questioned. This court believes, contrary to Kish 111, that (as set forth above) the specia

3See Fitchik v. N.J. Transit Rail Opers., Inc., 873 F.2d 655, 661 (3d Cir. 1989) (State
gopropriation “to meet any shortfal caused by judgments’ are “voluntary payments by a state [and] do
not trigger sovereign immunity”) (quoted with approva in Bolden v. SEPTA, 953 F.2d 807, 819 (3d
Cir. 1991)). Seealso Kovatsv. Rutgers, the Sate Univ., 822 F.2d 1303, 1309 (3d Cir. 1987).
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characterigics of the Guaranty Fund and its development in the liquidation phase of JUA could well
immunize New Jersey’s Generd Treasury from payment of JUA debtsin Christyterms. The
Guaranty Fund is*“in” but not “of” the Generd Treasury; it is not readily and directly accessible to
creditors of JUA; and it isamultisource fund including private loans. However, conclusions about JUA
need not be pursued further here; MTF is the entity at issue.

Kish Il viewed MTF differently from JUA. Kish I11 holds (and this court concurs) that the
State has not established that ajudgment against MTF would be paid by New Jersey.®! Thiscourt’s
differing view of the Guaranty Fund, of course, enhances that concluson sub judice. Infact, the
Guaranty Fund as it became available to MTF (and after the 1994 legidation), was even more heavily
reliant on PLIGA loan ingtalments than was the fund in its earlier years. And, as Kish 111 documents,2
other non-State treasury funding was made avalableto MTF.

Kish I11 (id. a 128), demondrates that MTF could well satisfy ajudgment againg itsdlf, and in

this regard this court is influenced by the Kish 111 record and again concurs. As to debt immunity, while

3“In the instant case, three out of four sources available to pay ajudgment against the MTF are
not state-derived.” 221 B.R. at 129. Seealsoid. a 126-27. Reference is made to the EDA bond
funds, aswdl as the $439 million MTF member assessment and the $320 million PLIGA loan, the last
item viewed by this court as dearly passing through the Guaranty Fund.

32

As previoudy noted, it gppears that aclaim againgt the MTF could
come from the [Guaranty] Fund, which is within the state treasury, or
from one of the other three sources of MTF funding which are not
within the sate treasury. The Third Circuit has stated that ‘relief should
not be viewed as coming from the state where an entity has the ability
to pay the judgment from private funds not subject to state contral.’
Kovats v. Rutgers, The State University, 822 F.2d 1303, 1308 (3d
Cir. 1987). The court finds that the defendants have not proven that a
judgment againgt the MTF would be paid from the State treasury rather
than from other sources. [221 B.R. at 127.]
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Kish 11l considers the State to have partidly immunized itsdlf from MTF debts* this court is more
inclined to see that immunity as potentidly tota. As established, “[t]he statutory structure of the MTF
showsthat [its] members. . . are respongble for the losses of the facility.” Id., citing N.J.S.A.
17:33B-11. Again, the availability of non-State funding sources for MTF debt was referenced to
support the immunity. Id. Kish I11’sview of the Guaranty Fund is the basis for its ambivalence asto
immunity being partid; asindicated, this court is satisfied with the immunity aspects of the Guaranty
Fund. Morever, this court emphasizes the overarching point: throughout the entire policy-issuing life of
both JUA and MTF, the form of insurance contract each issued (reviewed in depth by this court as
part of the record sub judice) makes no reference to the State as an obligor or that the issuer isan am
or instrumentality of the State. 1n the tens of thousands of contractud relations thus established, no
insured or claimant was ever assured by contract that the State underwrote these policies. New Jersey
amply did not serve as the insurer, and thus remains immune from the debts of the insuring entities,

MTF and JUA.

3 Settlement of alawsuit between the Commissioner and MTF members
capped the members’ liability a $439 million. Senate Statement 1250.
Aswith the JUA, however, the Sate has permitted the [Guaranty] Fund
to be used to pay aportion of the liabilities and expenses of the MTF.
Id. at 8 17:33B-5(d). Asnoted, the GDPA aso provides for non-state
funding sources for payment of the MTF s obligations. Further, the
date has specificdly disclamed liability for the MTF bonds issued to
cover MTF liabilities and expenses. N.J. Stat. Ann. § 34:1B-21.9
(‘[MTF] bonds. . . shall not be adebt or liability of the State or any
agency or insrumentality thereof’). Therefore, it appearsthat New
Jersey has provided one State resource for the payment of the MTF
debt but has dso taken steps to immunize itsdf from respongbility for
the MTF sobligations. [221 B.R.at 128.]
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This court concludes that, per the Christy funding factor, payment of ajudgment aganst MTF
would not come from the State.

Status of State L aw

Kish 111 (221 B.R. a 129) examined the status of New Jersey law in accordance with Christy

asfaollows

In evaluating the JUA and MTF s status at state law, the court’s
purpose is to determine whether New Jersey law treats the agencies as
independent entities or as surrogates for the state.  Christy, 54 F.3d at
1148. The court looks a how the state law treets the agency generdly,
whether the agency is separately incorporated, whether the agency can
sue and be sued in its own name, and whether it isimmune from state
taxation. Id. at 1144.

It isclear to thiscourt, asit wasin Kish I11, that JUA and MTF were at origin established with
the intent that they be generally independent of the State. Kish 111 synopsized asfollows:

The JUA is an unincorporated nonprofit association comprised of dl
insurers licensed to transact automobile insurance in New Jersey. N.J.
Stat. Ann. 8§ 17:30E-4. It isoperated by its own board of directors.
Id. at 8 17:30E-5. Thelegidature established the MTF as a separate
organization run by the Commissoner, but whose members were
private insurance companies. 1d. at § 17:33B-11(a). The private
insurance companies were to share in the profits and losses of the
MTF. Id. Origindly, an Advisory Board of Sx members representing
various aspects of the private community aso served the MTF. Id. at
17:33B-11(b) (repeded June 29, 1994). [221 B.R. at 129.]

This court would aso view JUA and MTF in their historical context, as extensions of the NJUA and
various insurer insolvency mechanisms and facilities. The nongovernmenta nature of these entities— as
intended by the State — thus becomes clearer. JUA, as stressed in Kish 111, was organized as an

“unincorporated nonprofit association” per N.JS.A. 17:30E-4. If it wereintended to bea
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“governmentd unit,” it would hardly be necessary to deem it to be “nonprofit.” Thisform of
unincorporated association is atime-honored organization for insurers. See, e.g., N.J.SA. 17:49-1, et
seg., “Insurance by Individuas, Partnerships and Unincorporated Associations.” Seealso N.J.SA.
17:29A-30; McCarter v. Firemen'sIns. Co., 74 N.J. Eq. 372 (E.&A. 1909); CoucH 88 4:14 and
39:46. The dubbing of the “New Jersey Insurance Underwriting Association” asthe “JUA” (for the
“Joint Underwriting Association”) isin kegping not only with industry and historic linguistics* but with
tried-and-true industry entity configuration. MTF, on the other hand, is Smply referred to as “Market
Trangtion Facility,” an opague term for present purposes. It was, nonetheless, created to serve, at
least in meaningful part, as “successor to JUA.” N.JSA. 34:1B-21.2a

Both JUA and MTF were membership associations comprised of “[e]very insurer authorized
to transact automobile insurance in this State.” N.J.S.A. 17:33B-11(a) (asto MTF). See N.JSA.
17:30E-4 (asto JUA). That fundamental never changed. However, governance changed for MTF.®
It began with an Advisory Board gppointed by the Commissioner of Insurance (including one public
member), but the 1994 legidation (post-MTF insolvency and litigation between the members and the
Commissioner) diminated the Board. N.J.S.A. 17:33B-11(b)(former). The Commissioner, in effect,

took over asMTF sliquidator. See, e.g., N.JSA. 17:33B-11(c), (f), and (g)(1994). JUA isnow

#Likewise, “surcharge’ is not amere accidental or random term devoid of hitorical
sgnificance.

3JUA’s board evolved and was ultimately recondtituted in 1988 (reduced in size from
seventeen to nine, with continuing powers of gppointment spread among the Governor, the Speaker of
the General Assembly and the President of the Senate). N.J.S.A. 17:30E-5(3).

-36-



subject to a statutory trusteeship, the Legidature having declared that “if it were alicensed insurer® . .
. [it] . . . would likely be declared financialy impaired or insolvent pursuant to the provisonsof . . .
[N.JJSAJ17:30C-1...."” N.JSA. 17:33B-3(a) and (b) (emphasis added). Thus, in terms of
membership and governance, there is yet another mixed legidative message: private licensed automobile
insurers are the association members as to both JUA and MTF, but mandatory membership and State
control of governance isevident. This court views the membership characteristic as being more
meaningful in evauating the “ governmentd unit” question, particularly in the area of such ahighly
regulated industry. To one extent or another, the Commissioner regulates insurers within hisher
jurisdiction, albeit not to the degree established for JUA-MTF.3” Moreover, current MTF
“governance’ is afunction of the Commissone’s role as the liquidator of an insurer.3®

Kish Il examined JUA-MTF in tandem, in terms of the ability of the entitiesto sue and be
sued, and other characteristics of status. This court generdly agrees with thisaspect of Kish I11. Itis
clear, asKish 11 indicates, that each can “sue and be sued in itsown name.”  Authority to contract was

found to be evident for both. N.J.SA. 17:30E-7(a) (JUA) and 17:33B-11(c) (MTF). Both were

%Note that here the Legidature distinguishes JUA from other insurers on the basis of licensure,
not governmentd satus. Asto the MTF, the Legidature declared the applicability of the insolvent
insurer procedures of N.J.S.A. 17:30C-1 et seq., but found that initiating these procedures was “not in
the best interests of the facility’ s policyholders and other clamants. . ..” N.JSA. 34:1B-21.2(c).

3’Asto NJUA governance, e.g., see N.J.SA. 17:37A-5.

BSee N.JSA. 34:1B-21.2(c). It isthiscourt’s view that the Commissioner’s control function
asthe liquidator of aninsurer, aroleincluding “public’ responghbilities, perhgps, but not necessarily
“governmentd” in nature, does not convert the entity being liquidated into a* governmentd unit.” See
Integrity Ins., 165 N.J. at 90 (premising the public aspect of the Commissioner’ srole on the effect on
the public of the insurance busin